UNITED NATIONS CONFERENCE ON TRADE AND DEVELOPMy

EURASIAN WEEK 2018

- International cooperation to against
global anti-competitive practices -

TERESA MOREIRA
Head, Competition and Consumer Policies Branch
UNCTAD

October 2018



UNITED NATIONS CONFERENCE ON TRADE AND DEVELOPMy

Key points

(1) Global anti-competitive practices and cross-
border cartels - some data;

(2) International cooperation instruments;

(3) UNCTAD's mandate and work: the UN Set of
Principles and Rules on Competition; the
Discussion Group on International Cooperation.
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(1) Global anti competitive practices and
cross-border cartels - some data
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World exports: US$17.7 trillion

International trade in services has doubled since
2005, to reach 5 320 billion in 2017.

Annual growth rate: 10.4%

Merchandise exports annual growth, 2017 (percentage) . , )
Exports of services by main economic groups, 2005-2017

(current US$ billions)
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The upswing of merchandise trade The share of developing economies' exports has risen
reached almost the entire world. from 23% to 30% of the world total over the same period.

* Jointly compiled by UNCTAD and WTO

oo waces http:/stats.unctad.org/totmerchtrade http://stats.unctad.org/servicestot
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Angl obal companyo game.

"Global trade continues to be dominated by big firms through their
organization and control of global value chains with, on average, the top 1
per cent of each ¢ o u n texkpgriing firms accounting for more than half its
exports." UNCTAD Trade and Development Report 2018

U Key facts about the Digital Economy, UNCTAD Information

Economy Report 2017:

P

- By 2019, global Internet
traffic is expected to be 66
times higher than in 2005
AProduction of ICT goods and
services accounts for some
6.5 per cent of global GDP
ASome 100 million people are
now employed in the ICT
services sector
AExports of ICT services grew
by 40 per cent between 2010

Cd 2015 /

Geographical concentration of headquarters of digital multinational enterprises, * 2016

Africa & Latin
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63: $2.8 trillion

42: $670 billion 27: $161 billion 3: $61 billion

Source: M Van Alstyne, 2016. How new biz models are changing the shape of
industry. Presented at 3D Experience Forum, 10 May. Available at
https://www.youtube.com/watch?v=80OFRD66pI0Y.

* Digital multinational enterprises with a market capitalization of more than $1 billion


https://unctad.org/en/pages/PublicationWebflyer.aspx?publicationid=1872

Some data about cross-Border cartels (CBCs)

U Between 2000-2016, 75 new CBCs were uncovered each year;

U More than 100,000 companies (7200 named) were found liable for
international price fixing, with gross cartels overcharges exceeding USD
1.5 trillion, 60% of which are attributed to CBCs;

U These cartels have brought about tremendous damage to
economies, particularly to emerging markets;

U Cross-border cartels limit the benefits from international trade and
access to global supply chains;

U The effects on developing countries are particularly pronounced with
these countries importing billions in goods from industries involved in a
price-fixing conspiracy. These imports represented 6.7% of imports and
1.2% of gross domestic product (GDP) in developing countries.

Sources: John M. Connor A | nt e r rCarteliStas:aAl Look at the Last 26 Years.g i T hPeivate International
Cartels (PIC) Data Set: Guide and Summary Statistics, 1990-July 2016" (Revised 2nd. Edition).0
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Impact of Cross-Border Cartels in developing
countries

U For the poorest developing countries, they represented an
even larger percentage of trade, namely 8.8% of imports;

U The actual effect on developing countries may be more profound,
considering that the foregoing figures suffer from a downward
bias as they pertain only to discovered cartels and cover the
effects of only those anticompetitive practices;

U Cartels can make substantial profits worldwide even if they
are sanctioned and punished by mature jurisdictions;
thereby the deterrent effect of heavier fines would be
insufficient.
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(2) International cooperation instruments
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Response of the International Community to
global anti-competitive practices

U These practices have prompted the adoption of Competition laws
across the world by developing countries and countries with
economies in transition and by some regional economic
organizations;

U By 2017, almost 140 jurisdictions have adopted legislation and are
enforcing Competition law;

U There is a pressing need for international enforcement cooperation
efforts through cooperation agreements and other instruments
between developed and developing countries that can restrain the
harmful effects of international cartels and other anti-competitive
practices worldwide;

UNITED NATIONS CONFERENCE ON TRADE AND DEVELOPMy



Response of the International Community to
global anti-competitive practices (2)

Experienced Competition Authorities and international
organizations have taken the lead in shaping international
cooperation against global anti-competitive practices.

Further international cooperation is needed between
A mature-to-young competition authorities and

A young-to-young competition authorities.
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THE UNITED NATIONS SET
OF PRINCIPLES AND RULES
ON COMPETITION
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(3) UNCTAD's work: the UN Set on
Competition; the Discussion Group on
International Cooperation



Competition law and policy and Development

Competition policy is a tool to achieve economic development as
recognized by the United Nations Set of Principles and Rules on
Competition (13980).

« 29 member States with Competition law and policy in the 90s;

* Nearly 140 member States had enacted and implemented
Competition legal and institutional frameworks by 2015;

- Several developing countries - all BRICS, the vast majority of Latin
American countries, most MENA countries, most ASEAN member
States, several African countries and some countries with economies
In transition (CIS countries) are included.

* Regional economic organizations have also adopted Competition
rules or committed to adopt Competition laws and cooperate in this
field - CARICOM; CEMAC; COMESA; EAC; EURASIAN ECONOMIC
COMMUNITY; MERCOSUR; WAEMU, ASEAN, SADC.
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UNCTAD's mandate and pillars of work

UN body responsible for dealing with economic and sustainable
development issues with a focus on trade, finance, investment and
technology - Prosperity for All;

194 member States;

Think, Debate, Deliver - to assist developing countries in better
participating in the global economy

Focal point for Competition and Consumer Policies within the UN
system;

(> Consensus building - )
3 pillars Intergovernmental deliberations
> Research and analysis

> Technical Cooperation:

\_ Assistance/Capacity building )
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UN SET ON COMPETITION

UNITED NATIONS Set of Multilaterally Agreed Equitable
Principles and Rules for the Control of Restrictive Business
Practices (1980)

The only international agreed instrument in the field of Competition
(General Assembly Resolution 35/63, 5 December 1980)

Scope:

THE UNITED NATIONS SET
OF PRINCIP! AND RULES

CIPLES

U Rules for the control of anticompetitive
practices,

U The development dimension of competition
law and policy,

U Framework for international cooperation and
exchange of best practices.
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UNCTADOsSs main produ

MODEL LAY ON COMPETITION

= Hiam w i

A UNCTAD Model Law on Competition (1993):
substantive possible elements for a competition
law, commentaries and alternative approaches in
existing legislations.

A Part 2 is regularly updated with commentaries and cases reported by
member States.

2018: review of Chapters V and VI, on notification of agreements and on
notifications of mergers and acquisitions.
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UNCTADOsSs main produc
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TRADE AND DEVELOPMENT This catalogue contains good practices from Unctad country members about

PROSPERITY FOR ALL consumer protection, for the purpose of promoting fair trade and sustainable ¢

ABOUT US MEMBER STATES GOOD PRACTICES CALENDAR CONTACT Us -

@ UNITED NATIONS conrerence on Virtual Catalogue about Good Practices on Competition and
e

The most recent on the topics of competition and consumer protection

LENIENCY
PROGRAM
GUIDELINES

Competition Competition Competition

Leniency Program Bureaucratic Barriers Elimination Advocacies
Newsletter

See more -+ See more >

https://ccpcatalog.unctad.org/

A Virtual online repository of International Best Practices: to increase
knowledge-sharing on Competition among experts;

A Developed between UNCTAD and Peru (INDECOPI) and forthcoming.
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UNCTAD's Discussion Group on International
Cooperation

Background: UN Set on Competition - Section
F
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International Measures - action should include:

THE UNITED NATIONS SET

1. Work aimed at achieving common approaches

ON COMPETITION

in national policies (é )

2. Communication of information on steps and
adoption/application of legislation according to
the Set (€ )

3. Publication by UNCTAD of report on
developments in restrictive business practices
and legislation adversely affecting international
trade (€ )

4. Consultations:

requests between States seeking mutually
acceptable solution;

UNCTAD's role.

UNCTAD
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UNCTAD's Discussion Group on International
Cooperation (2)

U Starting point: Russian Toolkit proposal on International
Cooperation of Competition Authorities on Combating Restrictive
Business Practices of Transnational Corporations and Transborder
Violations of Rules on Competitiono 2016;

U Discussion Group on International Cooperation: created hv consensiis
open to all member States; virtual meetings and writt et oo

‘ THE UNITED NATIONS SET
OF PRINCIPLES AND RULES

A Scope: to pursue the exchanges and oN ComPETITON
the debate on the modalities for facilitating
cooperation under Section F of the UN Set
of Principles and Rules on Competition.

A Expected to report to the 2018 IGE meeting.
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Discussion Group activities 2017

39 countries replied to the first conference-call of October 2017, all
having some geographical representation in each region or sub-region
worldwide;

It was agreed to gather all relevant information on the topic and
countries' experience through a Survey on the obstacles to
international cooperation;

7 member States' Competition Authorities participated in the draft of the
Survey, all regions of the world being represented - Africa: Algeria
and South Africa; Americas: Brazil, Mexico and US (FTC and DOJ);
Asia: Philippines; Europe and Eastern Europe: Austria and Russia;

UNCTAD met informally with groups of Competition Authorities in the
margins of international Competition conferences and events to ensure
an open and inclusive discussion and to provide opportunities for
guestions and comments;
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Discussion Group activities 2018

UNCTAD drafted a survey report summarizing the results of the
surveys completed up to January 2018;

UNCTAD drafted comments to the Russian Toolkit proposal,
followed by a number of countries that have provided comments (US,
Croatia, Italy, Austria, South Africa among others);

UNCTAD held a total of 4 audio conferences to finalize the Survey
report (50 replies) and to gather additional comments to the Russian
Toolkit proposal: a Mexican proposal was circulated in the Spring;

UNCTAD IGE on Competition, July 2018: renewal of the mandate of
the Group and adoption of the report prepared by UNCTAD, including
the summary of the Survey conducted,;

29 October 2018: first virtual conference of the Discussion Group on its
second year of work.
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FINAL REMARKS

Global anti-competitive practices and cross-border cartels demand
bilateral, regional and international cooperation in Competition law
enforcement;

International cooperation instruments, both formal and informal, are
extremely relevant to assist Competition Authorities, especially the
young and small Authorities of developing countries and countries with
economies in transition;

Trust between competition authorities is one of essential factors for
enhancing international cooperation: parties need to trust that they
will exchange useful information with each other and that they will be
able to keep confidential information from each other in some situations;

However, experienced Authorities tend to be suspicious about
young Authorities;

So, Competition Authorities should establish trust with each other
through formal or informal international cooperation mechanism

= ITED NATIONS C
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FINAL REMARKS (2)

A All member States as regional and economic organizations need to
work together to improve coordination and cooperation, aiming for
an effective enforcement of Competition law and policy towards
Increased consumer welfare;

A Regional economic organizations such as the Eurasian Economic
Community have the advantage of a formal regional legal and regulatory
framework and of a dedicated institution: cooperation within the EEC is
thereby much facilitated as cooperation with external partmer countries
and/or organizations should be;

A UNCTAD looks forwards to the future developments of the Discussion
group on International Cooperation, drawing attention to the forthcoming
Eighth Review Conference of the UN Set on Competition (2020,every 5
years), which will assert the usefulness of the UN Set on Competition
and revise UN C T A @dnwetition mandate.
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THANK YOU !

teresa.moreira@un.orq

http://unctad.org/en/Pages/DITC/CompetitionLaw/Competition-
Law-and-Policy.aspx
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